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7mar ­Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

#tar zyca, Un zyca ya hara r@ltd znnf@raw at 3NR1:­
AppeaI To Customs Central Excise And Service Tax Appellate Tribunal :-

. ~~, 1994 c#r l:fRT 86 cB' a:@T@ 3Nfc1 cITT ~ cB' -qru- c#r \i'fT x=rcITTfr:­
Under ?~ction 86 of the Finance Act 1994 an appeal lies to :-

uf2ea &bin ft flt glca,rzyca vi aa rat#tu Inf@rar 3it. 20, rq #ea
mffclc:.61 ¢Rli'3°-s, ~ ~, 3l!'P-lcilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, NewMental Hospital Compound, Meghani Nagar,Ahmedabad -380 016.

·(ii) an4l#ta rznf@au al fa#tr arf@rfr, 1994 c#r 'cfRT 86 (1) cB' a:@T@ 3Nfc1 ~
P!lll-Jlqt>t"i, 1994 cB' F1ll1i 9 (1) cB' a:@T@ ~ 1:pllf ~.if- 5 lf 'cl'R ~ lf c#r \i'fT
raft vi r# er fGrr om?gr a fag srql #l n{ st sat ufji
aft inf aRe; (Gr yo mfr m 'ITT111) 3ITT ~ lf 1trfr x-ll!R B~cpf ~.-il~l ll 4.1'\--."1 a ft.Q;@
%, cffiT IR au~a &tr an # zrra4la cfi Terra RzR mm aif#a a yrs #a nu
lf uei hara at nir, an #t l-fT<T 3Tix C1'ITll1 1Tll'T ~· ·~ 5 crlruf l'ff ~ q,+f % cffrt ~
1 ooo /- ifR:r ~ 'ITT<ft' I \J{6T ~ c&)' l-fi.T, ocJTGJ' q5J l-fi.T 3Tix C1'ITll1 1Tll'T ~~ 5 crlruf l'ff
50 crlruf dCP "ITT 'ITT ~ 5000 /- ffi~ 'ITT1\1 I \J{6T~ q5J l-fT<T, ocJTGJ' q5i l-fT<T 3Tix C1'ITll1 <Tm
~~ 50 crlruf qr aa unar & azi 5q, 100oo /- ifR:r~ 6l1lT I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against ·(one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs; Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Seg_t0~·--~-~
Bank of the place where the bench of Tribunal is situated. /~~~)""0•1ER 1
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(iii) fa#ra 1f@1fun,1gg4 6! Ir os 4 vu-qr3ii gi (2g) aifa srft @aa

· ", ,. FlWfJcl"RT, 1994 er; f.TTr:l 9 (21:!) er; 3@1TTf f.)t1\Ro tnrl -q-f!.ii.-7 ii ct\ iJlT x-icfjl'fi ~ iIT-fcf> x-111?.T
- arrzgr,, #tu sn zycas (31ft«) a am}r ufit (OIA)( ommfr uR &hf) 3j rr

3Tl~i. -HITTlfif> / 34 3Iyr 312a an al Jura zycn, 3f)Ra nrzaf@rau at am)a area
#rr ta g arr?r (oIo)#uR wfl &tf1
(iii) The appeal u·nder sub section (2A) of the section 86 the Finance Act 1994 shall be
filed i'n Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. lf11.TI'f-~1Tfmr ~~~ 3ffQf.lW!, 1975 ct) ~fffi "Cfx~-1 cf> 3Tcfl@ feafRa fag
3ratGu 3rrer vi err meant # am? # f R 6.so/- ha ant mnau zye fe
-~PTT -g'r,=rr '<Hf%~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority sl1all bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as a111e11cled.

3. nqr ggca, sur z[cm vi hara sf14hr nnferavmn (arfRafe) fur4aft, «oe2 #i fela
vi arr vii[era mm4j at af4fraa fnii al 3j 19) eat 3naffa fn urar &1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, E:xcise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~T~.~3FCITc." Qje><!i udara 3n4fr mqf)mu (+ft+tr h 1f 3ratai c); 'J'ffJw!T al
c2tu 3eul gr 31f@1fer,a , r&yy Rt err 39h 3iaiifriar-) 3rf@1fez1a 2sty(sty fr is
29) f@aria: s.o€.2o9 5sh fr fear3f@)era , r&&f 'UfU ('.'.3 c); 3fc'f.Jrrf~cp( aft' m;JJ:_cl°tr ;ir~ t ?,ffi

f.trixri=fr a± q4.«f@r armat31fear&, qra f zr IT c'n 3irfa\rf ;;r;JIT <ITT '511~ cm;fi 3f{)f i(,a ?;'"lf mQ'r

araxv31f@raa&l
he4rere areas vi harah3iaaajnfrwt gr" i far nf@a­

(i) ttm 11 tf c); 3fc'ldffi~rf ':l.<fiJf

c in Mcie ;;rn-r cfir ~ "l'$ ·.rrna {ITT)'
<iii) A.:1tlc: -;;ran j'tj"<1illl<ffil' c); ~<f,H 6 c); 3-iciirc=f ~ '.{cfiiFf

c:, :tlfilf agra rz fn g nu n4Ir fml)"lf ({f. 2) 3{~f.:l'<rn'. 2014 cTi 3,Ra= lff :ff 'i'T f<ITT.j\
3414)r urf)arrahara f@arftrzrarr 3rii vi 3ratat mapabl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duty demanded" sh.all include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:, Provided further that the provisions of this Section shall not apply to the stay
applicatioi1 and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr iaof i, zr 3rrr hr uf 341 If@rarwr h maier sf area 3rrur area 1 vs
faeafea ata air frw reas h 1o% agaru3it srziha vs f@raff@aa C015·"Wi

10% 2w1arruRr5aft?et
4(1) In view of above, an appeal against tl1is order shall lie before the Tribunal on
payment of 10% of the duty demanded where duly or duty and penalty are in dispute, or
pe1ially, where penalty alone is in dispute.
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ORDER IN APPEAL

Mis.Windsor Machine Ltd., Plot No. 5403, Phase IV, GIDC Vatva, Ahmedabad- 382

405 (hereinafter referred to as 'appellants') have filed the present appeals against the Order-in­

Original number AHM-SVTAX-000-JC-031-15-16 dated 26.02.2016 (hereinafter referred to as

'impugned orders') passed by the Joint Commissioner, Service Tax HQ, Ahmedabad

(hereinafter referred to as 'adjudicating authority');

tax of Rs. 7,99,052/- on commission paid to export sales in foreign currency under

reverse charge mechanism as exemption of goods exported up to 06.03.2012 and during

20.06.2012 to 27.11.2012 was incorrect as per department. Appellant had filed EXP-1

... on 06.03.2012 and EXP-3 on 29.11.2012 therefore appellant was not eligible for

exemption up to 06.03.2012. Appellant has fulfilled the conditions of notifications No.

42/2012-ST on 29.11.2012.

II.

2. The facts of the case, in brief, are that-
I. the appellants had received works contract service during July 2012 to March 2014 and

had not paid 50% of service tax of Rs. 2,78,871/- under notification 30/2012-ST dated

20.06.2012 as the service provider i.e. Mis Ratilal & Brothers has paid tax on full value

of service. Department argued that service provider was eligible for adjustment as per

rule 6(4A) of service tax rules , 1994.
Another issue is that appellant during April, 2009 to March, 2014, has not paid service

0

3. Adjudicating Authority vide impugned OIO confirmed demand of Rs. Rs. 2,78,871/- on

works contract and Rs. 1,56,045 (out of Rs. 7,99,052/-) on service tax on commission paid in

foreign currency under section 73(1) of FA 94 along with interest under Section 75 and also

imposed penalty of Rs. 10,000/-under Section 77(2) for failure to file correct ST3 return and

penalty of Rs. 4,34,916/- (2,78,871/- + 1,56,045/-) under section 78 for suppression of facts was

imposed on appellant. Demand of Rs. 1,56,045/- is made by rejecting the claim of Rs. 1,26,928/­

0 and Rs. 29,117/- in respect of exemption Notification No. 18/2009-ST dated 09.07.2009 and

42/2012-ST respectively.

4. Being aggrieved with the impugned order, the appellants preferred an appeal on 22.04.2016

· before the Commissioner (Appeals-II) wherein it is contended that-
I. Once the tax on works contract is paid whether by the provider or the receiver, on the

same service, there can not be again demanded of the very same tax paid. Appellant cited

the tribunal judgment in the case ofKakinada Sea Port, reported 2015 (40) STR 509.

IL • Exemption is denied as EXP-1 required to be filed under Notification No. 18/2009-ST

before availing exemption and EXP-3 required to be filed under Noti. No. 31/2012 -ST

· · · · was not filed. Denial of exemption is incorrect. Demand is revenue neutral therefore

demand can not be confirmed for extended period. --a·, .
> ,En ,' •

5. Personal hearing in the case was granted on 06.12.2016. Shri S. J. Vyas, Advoc.att;~~;}.>,_,, <~t. -~-"''·l"i:-::-j~ \- <I-'.
appeared before me and reiterated the grounds of appeal. . - i~'-!i\i) )1~1Ks» ha- . ,,r , '/
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DISUSSION AND FINDINGS
6. I have carefully gone through the facts of the case on records, grounds of appeal in the

#Appeal Memorandum and oral submissions made by the appellants at the time of personal

hearing.

7. First I take up the works contract issue. I observe that service provider was liable to pay

50% of tax liability under Noti. No. 30/2012- ST but had paid on full value. The provisions of

Section 68(2) of the Finance Act, 1994 read with rule 2(i)(iv)(d) of Service Tax Rules, 1994 and

Notification No. 30/2012-ST dated 20.06.2012 provide for service receiver to be one of the

persons liable to pay Service Tax. Tribunal judgment in the case of Kakinada Sea Port [2015

(40) STR (509)] is cited by appellant wherein tax payment by service provider on behalf of

service receiver in services under Noti. No. 30/2012- ST is allowed stating that there is no loss to

exchequer.

7 .1 I would like to quote the charging Section 66B of the Finance act, 1994 which states that

"SECTION 66B. Charge ofservice tax on and after Finance Act,

2012.-There shall be levied a tax and collected in such manner

as may be prescribed."

I find that in present situation, the taxes have been levied on service provider and service

receiver in certain manner and only that person in such manner as prescribed can discharge the

tax liability. Tax collected through any other person will be violative of Article 265 of

Constitution of India as well as statutory provision of Section 66B ibid.

7.2 Section 68 ibid makes it mandatory for Notified service receiver to pay the service tax.

Section 68 is reproduced as below-

"(2) Notwithstanding anything contained in sub-section (I), in

respect of[such taxable services as may be notified by the Central

Government in the Official Gazette, the service tax thereon shall

be paid by such person and in such manner as may be prescribed

at the rate specified in section 66 and all the provisions of this

Chapter shall apply to such person as ifhe is the person liable for

paying the service tax in relation to such service.

Provided that the Central Government may notify the service and

the extent ofservice tax which shall be payable by such person and

the provisions of this Chapter shall apply to such person to the

extent so specified and the remaining part of the service tax shall

be paid by the service provider."

The analysis of above section gives us following vital points:-

0

0
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0

0

I) Service Tax their on shall be paid by such person

II) in such manner as may be prescribed and

III) at such rate specified

The mandate of this section is very clear and does not give any scope of interpretation

leading to the conclusion that the tax liabilities cast on one person could be discharged by

any other person in the manner which is not prescribed by the law. The plain and simple

reading of section 68 (2) is that the person on whom the tax liability is cast, he only should

discharge it and also in the manner specified. Hon'ble High Court of Mumbai has interpreted

it in case of Idea Cellular [2016(42)STR 823]. Hon'ble High Court has very clearly stated

that the rules must

..... As postulated by Article 265 ofthe Constitution ofIndia a tax

shall not be levied except by authority of law i.e., a tax shall be

valid only if it is relatable to statutory power emanating from a

statute. The collection of VAT on the sale ofSIM cards, not being

relatable to any statutory provision, must be held to be without

authority oflaw and as a consequence non est ...." (para 12).

In view of the above decision of Hon'ble High Court, if the Hon'ble Tribunal's decision in

the, case of Kakinada Seaport is applied, it will lead to very absurd situation. When anybody

is paying somebody's taxes liabilities and ask department to cross verify it and seek

exemption of penalty on the ground of revenue neutralities, may lead to a situation where

tax may be paid in one jurisdiction with a request to cross verify such tax payments in
···'
different jurisdiction This will also be nightmarish for the tax administration, which will

cause a lot of stress on the tax administration which has not envisaged such cross verification

in the reduced manpower regime and rules have been framed keeping in view the

administrative infrastructures and intent of legislature. The present tax administration is very

thinly manned based on workload assessment assigned by Board and it will cripple the

system if additional workload is added which has not been envisaged while liberalising rules

as· well as deciding the work load of the present day setup and may lead to a situation where

revenue is compromised. An important question arises, can depantant be saddled with

additional responsibilities, which could be detrimental to revenue and which is against the

statutory/ constitutional provisions? Such situation may lead to chaos as stated by Hon'ble

High Court of Bombay in its order ofNicholas Piramal [(2009 (244) ECT 32l(Bom)].

"It was then sought to be contended by pointing out to illustrative

cases which are also noted in the majority view ofthe Tribunal, of

the hardship that would be occasioned if the interpretation sought

to be advanced on behalfofthe petitioner is not accepted. We may

only mention that hardship cannot result in giving a go-by to the

language of_ the rule and making the rule superfluous. In such a

case it isfor the assessee to represent to the rule making authority
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pointing out the defects if any. Courts cannot in the guise of

interpretation take upon themselves the task of taking over

legislative function of the rule making authorities. In our

constitutional scheme that is reserved to the legislature or the

delegate. It is not open to countenance such an argument as the

Finance Minister while providingfor a presumptive tax under Rule

57CC had realised this difficulty. This presumptive tax has been

continued in Rule 6. Hardship or breaking down ofthe rule even if

it happens in some cases by itself does not make the rule bad

unless the rule itself cannot be made operative. At the highest it

would be a matter requiring reconsideration by the delegate. In

support of their contention, learned counsel has sought to rely on

the judgment of K.K. Varghese v. ITO - 1981 (4) SCC 173 to

contend that the interpretation, which is manifestly absurd and if

unjust resultsfollow that interpretation that has to be avoided. The

Court there observed that a task of interpretation of a statute or

enactment is not a mechanical task. It is more than a mere reading

of a mathematical formulae because few words possess the

precision ofmathematical symbols. We may refer to the relevant

provision relied upon by learned counsel.

" ........ We must therefore eschew literalness in the

interpretation ofSection 52 sub-section (2) and try to arrive at an

interpretation which avoids this absurdity and mischiefand makes

the provision rational and sensible, unless ofcourse, our hands are

tied and we cannot find any escape from the tyranny of the literal

interpretation. It is now a well-settled rule of construction that

where the plain literal interpretation of a statutory provision

produces a manifestly absurd and unjust result which could never

have been intended by the legislature, the court may modify the

language used by the legislature or even "do some violence" to it,

so as to achieve the obvious intention of the legislature and

produce a rational construction (vide Luke v. Inland Revenue

Commissioner). The Court may also in such a case read into the

statutory provision a condition which, though not expressed, is

implicit as constituting the basic assumption underlying the

statutory provision. We think that, having regard to this well­

recognized rule of interpretation, a fair and reasonable

construction ofSection 52 sub-section (2) would be to read into it

a condition that it would apply only where the consideration for

the transfer is understated or in other words, the assessee has
actually received a larger consideration for the transfer than what

0
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0

is declared in the instrument of transfer and it would have no

application in case ofa bona fide transaction where the full value

of the consideration for the transfer is correctly declared by the

assessee."

Reliance next was placed on the judgment in CIT v. J.H. Gotla reported in (1983) 4 SCC 343.

The Court there observed that

"Where the plain interpretation ofa statutory provision produces

a manifestly unjust result which could never have been intended by

the Legislature, the Court might modify the language used by the

Legislature so as to achieve the intention of the Legislature and

produce a rational construction."

In a catena ofjudgments the Apex court has ruled that "Enlarging scope of legislation or legislative

intention is not the duty of Court when language of provision is plain - Court cannot rewrite legislation

as it has no power to legislate ."

I.'' DHARAMENDRA TEXTILE PROCESSORS 2008 (231) E.L.T. 3 (S.C.)

"Interpretation of statutes - Principles therefor - Court cannot

read anything into a statutory provision or a stipulated condition

which is plain and unambiguous - A statute is an edict of the

legislature - Language employed in statute is determinative factor

oflegislative intent."

0

II. PARMESHWARAN SUBRAMANI 2009 (242) E.L.T. 162 (S.C.) ·

"Interpretation of statutes - Legislative intention - No scope for

court to undertake exercise to read something into provisions

which the legislature in its wisdom consciously omitted - Intention

of legislature to be gathered from language used where the

language is clear - Enlarging scope of legislation or legislative

intention not the duty ofCourt when language ofprovision is plain

- Court cannot rewrite legislation as it has no power to legislate ­
Courts cannot add words to a statute or read words into it which
are not there - Court cannot correct or make assumed deficiency

when words are clear and unambiguous - Courts to decide what

the law is and not what it should be - Courts to adopt construction

which will carry out obvious intention of legislature. [paras 14,

157" •
7.3 Article 265 of the Constitution of India state that "Taxes not be imposed saved by mi";jj%
authority of law. No taxes shall be levied or collected except by authority oflaw". Thereforekf

F
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tax shall be levied or collected without an authority of law. It further states that "Taxes not to be

imposed save by authority oflaw". Article 265 contemplates two stages - one is levy of tax and

other is collection of tax and that levy of tax includes declaration of liability and assessment,

namely, quantification of the liabilities. After the quantification of the liability follows the

collection of tax and it should be only by an authority of law.

Tribunal judgment in the case of Kakinada Sea Port [2015 (40) STR (509)] cited by appellant has

not dealt with this vital Constitutional point. Hon'ble Tribunal has also not considered the legal

position as well as constitutional provision in their order.

Hon'ble Punjab and Haryana High Court in case of Idea Cellular [ 2016(42) STR 823] has

clearly stated that-

" the collection of VAT on activation of SIM cards is

not relatable to any statutory provision. As postulated by Article

265 ofthe Constitution ofIndia a tax shall not be levied except by

authority of law i.e., a tax shall be valid only if it is relatable to

statutory power emanatingfrom a statute. The collection of VAT

on the sale of SIM cards, not being relatable to any statutory

provision, must be held to be without authority of law and as a

consequence non est".

7.4 In view of the Constitutional and statutory provisions, I conclude that appellant has not

discharged his tax liability. I uphold the demand of duty from appellant on works contract and

consequently uphold penalty (proportional penalty) under 77 and 78 under the impugned OIO.

8. Now I take up the second issue. I find that service tax on commission paid to overseas

agents facilitating export sale were exempted from 07.07.2009 to 30.06.2012 vide notification.

No. 18/2009-ST subject to filing of EXP-I and EXP-2. From 01.07.2015 exemption was

available vide 42/2012-ST dated 29.06.2012 subject to filing of EXP-3 and EXP-4. Only

objection raised by adjudicating authority is that EXP-1, EXP-2, EXP-3 and EXP-4 were not

filed in time and veracity of it is not questioned. Admissibility of exemption is not disputed.

Adjudicating authority has never disputed EXP-1, EXP-2, EXP-3 and EXP-4 filed in respect of

export of goods, therefore substantial benefit can not be denied. My view is supported by'

following judgments-

0

0

I. Wipro Limited Vs. Union oflndia [2013] 32 Taxmann.com 113 (Delhi High Court)

II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat - [2013] 38

taxmann.com 298 (Ahmadabad - CESTAT)
III. Mannubhai & Co. Vs. Commissioner of Service Tax (2011)(21)STR(65)- CESTAT

IV. ::::~~re Fertilizers & Chemicals Vs Deputy Commissioner 1991 (55) ELT 437 .. ·~

v: "dTpl#r 'vs.cC6iii&Sys51a± Pr#tieLiid109211of c8'S8-CSTT-DEL-20092 -.• ­.° •NM, ;:,+

ao sr ts crL.-DED
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VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 -CESTAT -DEL:

2008 (10) STR 471 (Tri. - Del)

9. Notification No. 18/2009-ST remained in force till it was superseded by Notification No.

31/2012-ST dated 20.06.2012 which was effective from 01.07.2012. Notification No. 31/2012­

ST omitted the exemption on said foreign commission paid for sale of export goods. From

01.07.2012 exemption is available vide 42/2012-ST. Matter is revenue neutral. Therefore it can

not be held that it was intentional evasion. Extended period of limitation cannot be invoked.

Demand can not be made. My view is supported by Hon'ble Apex court's judgment in the case

of Collector of Central Excise Verses H.M.M. Limited 1995 (76) E.L.T. 497 (S.C.) held the

following:

0

•. I

"There is no averment that the duty of excise had been

intentionally evaded or thatfraud or collusion had been noticed or

that the assessee was guilty ofwillful mis-statement or suppression

offact. In the absence ofsuch averments in the show cause notice

it is difficult to understand how the Revenue could sustain the

notice under the proviso to Section 1 IA(]) ofthe Act."

ii

0

I allow the appeal for above second issue and consequently I set aside proportional penalty

imposed under section 77 and 78 of CEA, 1944

10... •. In view of above, appeal filed by the appellants is partially allowed.

11. The appeals filed by the appellant stand disposed off in above terms.

3aw
(3#r 2in)
3rrzr#r (3r#er - II)

.:>

Ty,.es.
SUPERINTENDENT (APPEAL-ID),

CENTRAL EXCISE, AHMEDABAD.

To,

Mis.Windsor Machine Ltd.,
Plot No. 5403, Phase IV,
GIDC Vatva,
Ahmedabad- 382 405
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Joint. Commissioner, Service Tax HQ, Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.
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