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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- .
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

- R e, 1994 @1 9T 86 B 3faia il B T & U B T Hebeil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penaity levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sectorzs" sy

Bank of the place where the bench of Tribunal is situated. ‘t;s\o**ﬁﬂff\»p
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(?ii) ) '[he appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be 'accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or O1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters

contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20114, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded"” shall include:
(i) amount determined under Section 11D,
(i) amount of erroneous Cenvatl Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

A¢1)  w w9, g irer & ufer e oivfRrruT & WIIAT STEI Yot YT ek AT AVS
Ryerrfecar &) @Y 19T femw 97T Yo & 10% almmmsmaﬁ&ﬁmavgﬁmﬁﬁﬁaa@g%
10% Wﬂiﬁfﬁﬂﬂ?ﬁ?ﬁ%l ' .

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penally, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s.Windsor Machine Ltd., Plot No. 5403, Phase IV, GIDC Vatva, Ahmedabad- 382
405 (herez’nafter referred to as ‘appellants’) have filed the present appeals against the Order-in-
Original number AHM-SVTAX-000-J C-031-15-16 dated 26.02.2016 (hereinafter referred to as
‘impuéhéd orders’) passed by the Joint Commissioner, Service Tax HQ, Ahmedabad
(hereinafier referred to as ‘adjudicating authority’);

2. The facts of the case, in buef are that-

I. the appellants had received wo1ks contract service during July 2012 to March 2014 and
had not paid 50% of service tax of Rs. 2,78,871/- under notification 30/2012-ST dated
20.06.2012 as the service provider i.e. M/s Ratilal & Brothers has paid tax on full value

*'of service. Department argued that service provider was eligible for adjustment as per
rule 6(4A) of service tax rules , 1994.
I Another issue is that appellant during April, 2009 to March, 2014, has not paid service
tax of Rs. 7,99,052/- on commission paid to export sales in foreign currency under
reverse charge mechanism as exemption of goods exported up to 06.03. 2012 and during
20 06.2012 to 27.11.2012 was incorrect as per department. Appellant had filed EXP-1
_.on 06.03.2012 and EXP-3 on 29.11.2012 therefore appellant was not eligible for
exemption up to 06.03.2012. Appellant has fulfilled the conditions of notifications No.
42/2012-ST on 29.11.2012.

3. Adjudicating Authority vide impugned OIO confirmed demand of Rs. Rs. 2,78,871/- on
works contract and Rs. 1,56,045 (out of Rs. 7,99 ,052/-) on service tax on commission paid in
foreign currency under section 73(1) of FA 94 along with interest under Section 75 and also
impdsed penalty of Rs. 10, 000/-under Section 77(2) for failure to file correct ST3 return and
penalty of Rs. 4,34,916/- (2,78,871/- + 1,56,045/-) under section 78 for suppression of facts was
imposed on appellant. Demand of Rs. 1,56,045/- is made by rejecting the claim of Rs. 1,26,928/-
and Rs. 29,117/ in respect of exemption Notification No. 18/2009-ST dated 09.07.2009 and
42/2012-ST respectively.

4.  Being aggrieved with the impugned order, the appellants preferred an appeal on 22.04.2016

- before the Commissioner (Appeals-1I) wherein it is contended that-

1. Once the tax on works contract is paid whether by the provider or the receiver, on the
same service, there can not be again demanded of the very same tax paid. Appellant cited

the tribunal judgment in the case of Kakinada Sea Port, 1eported 2015 (40) STR 509.
II. - Exemption is denied as EXP-1 1equued to be filed under Notification No. 18/2009-ST
before availing exemption and EXP-3 required to be filed under Noti. No. 31/2012 -ST
** was not filed. Denial of exemption is incorrect. Demand is revenue neutral therefore

demand can not be confirmed for extended period.

5. Personal hearing in the case was granted on 06.12.2016. Shri S. J. Vyas, Advpé;,é.’té :

appeared before me and reiterated the grounds of appeal.




4 V2(ST)38/A-11/2016-17

DISUSSION AND FINDINGS
6. I have carefully gone through the facts of the case on records, grounds of appeal in the

Appeai Memorandum and oral submissions made by the appellants at the time of personal

hearing.

7. First I take up the works contract issue. I observe that service provider was liable to pay
50% of tax liability under Noti. No. 30/2012- ST but had paid on full value. The provisions of
Section 68(2) of the Finance Act, 1994 read with rule 2(i)(iv)(d) of Service Tax Rules, 1994 and
Notification No. 30/2012-ST dated 20.06.2012 provide for service receiver to be one of the
persons liable to pay Service Tax. Tribunal judgment in the case of Kakinada Sea Port [2015
(40) STR (509)] is cited by appellant wherein tax payment by service provider on behalf of
service receiver in services under Noti. No. 30/2012- ST is allowed stating that there is no loss to

exchequer.

71 1 would like to quote the charging Section 66B of the Finance act, 1994 which states that

«SECTION 66B.Charge of service tax on and after Finance Act,
2012.—There shall be levied a tax and collected in such manner

as may be prescribed.”

I find that in present situation, the taxes have been levied on servicé provider and service

receiver in certain manner and only that person in such manner as prescribed can discharge the

tax liability. Tax collected through any other person will be violative of Article 265 of

Constitution of India as well as statutory provision of Section 66B ibid.

72 Section 68 ibid makes it mandatory for Notified service receiver to pay the service tax.

Section 68 is reproduced as below-

“(2) Notwithstanding anything contained in sub-section (1), in
" respect of [such taxable ser?z’ces as may be notified by the Central
Government in the Official Gazette, the service tax thereon shall
be paid by such person and in such manner as may be prescribed
at the rate specified in section 66 and all the provisions of this
Chapter shall apply to such person as if he is the person liable for

paying the service tax in relation to such service.

e B T DT R R e S e S Tl Ok

Provided that the Central Government may notify the service and
the extent of service tax which shall be payable by such person and -
the provisions of this Chapter shall apply to such person to the
extent so specified and the remaining part of the service tax shall

be paid by the service provider.”

The analysis of above section gives us following vital points:-
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D Service Tax their on shall be paid by such person

1) in such manner as may be prescribed and

III) at such rate specified

The mandate of this section is very clear and does not give any scope of mterpretatmn
leading to the conclusion that the tax liabilities cast on one person could be discharged by
any other person in the manner which is not prescribed by the law. The plain and simple
reading of section 68 (2) is that the person on whom the tax liability is cast, he only should
discharge it and also in the manner specified. Hon’ble High Court of Mumbai has interpreted
it in case of Idea Cellular [2016(42)STR 823]. Hon’ble High Court has very clearly stated

thai the rules must

‘..... As postulated by Article 265 of the Constitution of India a tax
shall not be levied except by authority of law i.e., a tax shall be

valid only if it is relatable to statutory power emanating from a

statute. The collection of VAT on the sale of SIM cards, not being

relatable to any statutory provision, must be_held to be without

authority of law and as a consequence non est.... ” (para 12).

In view of the above decision of Hon’ble High Court, if the Hon’ble Tribunal’s decision in

the case of Kakinada Seaport is applied, it will lead to very absurd situation. When anybody
is paying somebody’s taxes liabilities and ask department to Cross verify it and seek
exemption of penalty on the ground of revenue neutralities, may lead to a situation where
tax —may be paid in one jurisdiction with a request to cross verify such tax payments in
dlffelent jurisdiction This will also be nightmarish for the tax administration, which will
cause a lot of stress on the tax administration which has not envisaged such cross verification
in the reduced manpower regime and rules have been framed keeping in view the
administrative infrastructures and intent of legislature. The present tax admInistration is very
thinly manned based on workload assessment assigned by Board and it will cripple the
system if additional workload is added which has not been envisaged while liberalising rules
as well as deciding the work load of the present day setup and may lead to a situation where
revenue is compromised. An important question arises, can depantant be saddled with
additional responsibilities, which could be detrimental to revenue and which is against the
statutory / constitutional provisions? Such situation may lead to chaos as stated by Hon’ble
High Court of Bombay in its order of Nicholas Piramal [(2009 (244) ECT 321(Bom)].

“It was then sought to be contended by pointing out 1o illustrative‘
cases which are also noted in the majority view of the Tribunal, of
the hardship that would be occasioned if the interpretation sought
to be advanced on behalf of the petitioner is not accepted. We may

only mention that hardship cannot result in oiving a go-by to the

language of the rule and making the rule superfluous. In such a

case it is for the assessee to represent to the rule making authority
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pointing out the defects if any. Courts cannot in the guise of

interpretation take upon themselves the task of taking over

legislative _function of the rule making authorities. In our

constitutional scheme that is reserved to the legislature or the
delegate. It is not open to countenance such an argument as the
Finance Minister while providing for a presumptive tax under Rule
5 7CC'had realised this difficulty. This presumptive tax has been
continued in Rule 6. Hardship or breaking down of the rule even if
it .happens in some cases by itself does not make the rule bad
unless the rule itself cannot be made operative. At the highest it
would be a matter requiring reconsideration by the delegate. In
support of their contention, learned counsel has sought to rely on
the judgment of KK. Varghese v. ITO - 1981 (4) SCC 173 to
contend that the interpretation, which is manifestly absurd and if
unjust results follow that interpretation that has to be avoided. The

Court there observed that a task of interpretation of a statute or

enactment is not a mechanical task. It is more than a mere reading

of a mathematical formulae because few words possess the
precision of mathematical symbols. We may refer to the relevant

provision relied upon by learned counsel.

Y We must thérefore eschew literalness in the
interpretation of Section 52 sub-section (2) and try to arrive at an
interpretation which avoids this absurdity and mischief and makes
the provision rational and sensible, unless of course, our hands are
tied and we cannot find any escape from the tyranny of the literal
interpretation. It is now a well-settled rule of construction that
where the plain literal interpretation of a statutory provision
produces a manifestly absurd and unjust result which could never
have been intended by the legislature, the court may modify the
language used by the legislature or even “do some violence” to it
so as to achieve the obvious intention of the legislature and
produce a rational construction (vide Luke v. Inland Revenue
Commissioner). The Court may also in such a case read into the
statutory provision a condition which, though not expressed, is
implicit as constituting the basic assumption underlying the
statutory provision. We think thal, having regard to this well-
recognized rule of interpretation, a fair and reasonable
construction of Section 52 sub-section (2) would be to read into it
a condition that it would apply only where the consideration jor
the transfer is understated or in other words, the assessee has

actually received a larger consideration for the transfer than what
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is declared in the instrument of transfer and it would have no
application in case of a bona fide transaction where the full value
of the consideration for the transfer is correctly declared by the

assessee.”

Reliance next was placed on the judgment in CIT'v. J.H Gotla reported in (1983) 4 SCC 343.
The Court there observed that B

“Where the plain interpretation of a statutory provision produces
a manifestly unjust result which could never have been intended by
the Legislature, the Court might modify. the language used by the
Legislatzére so as fo achieve the intention of the Legislature and

produce a rational construction. v

In a catena of judgments the Apex court has ruled that “Enlarging scope of legislation or legislative

intention is not the duty of Court when language of provision is plain - Court cannot rewrite legislation

as it has no power to legislate...”

I DHARAMENDRA TEXTILE PROCESSORS 2008 (231) EL.T. 3 (S.C.)

“Interpretation of statufes - Principles therefor - Court cannot
read anything into a statutory provision or a stipulated condition
which is plain and unambiguous - A statute is an edict of the
legislature - Language employed in statute is determinative factor

of legislative intent.”

IL PARMESHWARAN SUBRAMANI 2009 (242) E.L.T. 162 (8.C)) -

“Interpretation of statules - Legislative intention - No scope for
court to undertake exercise to read something inio provisions
which the legislature in its wisdom consciously omitted - Intention @
of legislature to be gathered from language used where the
language is clear - Enlarging scope of legislation or legislative
intention not the duty of Court when language of provision is plain
- Court cannot rewrite legislation as it has no power [0 legislate -
Courts cannot add words o a statute or read words into it which
are not there - Court cannot correct or make assumed deficiency
when words are clear and unambiguous - Coﬁrts to decide what
the law is and not what it should be - Courts to adopt construction
which will carry out obvious intention of legislature. [paras 14,

]5]!}

e
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73 Article 265 of the Constitution of India state that “Taxes not be imposed saved by th/'(é:‘ >

authority of law. No taxes shall be levied or collected except by authority of
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tax shall be levied or collected without an authority of law. It further states that “Taxes not to be
imposed save by authority of Jaw”. Article 265 contemplates two stages - one is levy of tax and
other is collection of tax and that levy of tax includes declaration of liability and assessment,
namely, quantification of the liabilities. After the quantification of the liability follows the

collection of tax and it should be only by an authority of law.

Tribunal judgment in the case of Kakinada Sea Port [2015 (40) STR (509)] cited by appellant has

not dealt with this vital Constitutional point. Hon’ble Tribunal has also not considered the legal

position as well as constitutional provision in their order.

Hon’ble Punjab and Haryana High Court in case of Idea Cellular [ 2016(42) STR 823] has
clearly stated that-

« ..the collection of VAT on activation of SIM cards is
not relatable to any statutory provision. As postulated by Article
265 of the Constitution of India a tax shall not be levied except by
autho‘rity of law i.e., a tax shall be valid only if it is relatable to
statutory power emanating from a statule. The collection of VAT
on the sale of SIM cards, not being relatable to any statutory
provision, must be held to be without authority of law and as a

consequence non est”.

7.4 In view of the Constitutional and statutory provisions, I conclude that appellant has not
discharged his tax liability. I uphold the demand of duty from appellant on works contract and

consequently uphold penalty (proportional penalty) under 77 and 78 under the impugned OIO.

8. Now I take up the second issue. I find that service tax on commission paid to overseas ...

agents facilitating export sale were exempted from 07.07.2009 to 30.06.2012 vide notification.
No. 18/2009-ST subject to filing of EXP-1 and EXP-2. From 01.07.2015 exemption was
available vide 42/2012-ST dated 29.06.2012 subject to filing of EXP-3 and EXP-4. Only
objection raised by adjudicating authority is that EXP-1, EXP-2, EXP-3 and EXP-4 were not
filed in time and véracity of it is not questioned. Admissibility of exemption is not disputed.

Adjudicating authority has never disputed EXP-1, EXP-2, EXP-3 and EXP-4 filed in respect of

export of goods, therefore substantial benefit can not be denied. My view is supported by =

following judgments-

.  Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi High Court)
II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat — [2013] 38
taxmann.com 298 (Ahmadabad — CESTAT)
[II. Mannubhai & Co. Vs. Commissioner of Service Ta{x (2011)(21)STR(65)- CESTAT
(Ahmadabad) '
IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991 (55) ELT 437

A ““C*S’I“D‘élﬁi'%?s“."(fé‘ﬁv%‘?é%ﬁri‘diﬁ’?ff\?é%%’ff'rhiféﬁﬁbzé“iﬁbf‘TS'QQZCESTKT"Z’DE'IT-Q"‘"‘_9‘ g

(16) STR 198 (TRI. - DEL)
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VI  CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 — TIOL -496 —CESTAT -DEL:
2008 (10) STR 471 (Tri. — Del)

9. Notification No. 18/2009-ST remained in force till it was superseded by Notification No.
31/2012-ST dated 20.06.2012 which was effective from 01.07.2012. Notification No. 31/2012-
ST omitted the exemption on said foreign commission paid for sale of export goods. From
01.07.2012 exemption is available vide 42/2012-ST. Matter is revenue neutral. Therefore it can
not be held that it was intentional evasion. Extended period of limitation cannot be invoked.
Demand can not be made. My view is supported by Hon’ble Apex court’s judgment in the case
of Collector of Central Excise Verses HM.M. Limited 1995 (76) E.L.T. 497 (S.C.) held the

foliowing:

“There is no averment that the duty of excise had been
intentionally evaded or that fraud or collusion had been noticed or
that the assessee was guilty of willful mis-statement or suppression
of fact. In the absence of such avermenis in the show cause notice
it is difficult to understand how the Revenue could sustain the

notice under the proviso to Section 114(1) of the Act.”

I allow the appeal for above second issue and consequently I set aside proportional penalty

imposed under section 77 and 78 of CEA, 1944

10. . Inview of above, appeal filed by the appellants is partially allowed.
11. mmﬁﬁ@mwﬁmmm@ﬁmm%l

1 1.  The appeals filed by the appellant stand disposed off in above terms.
;3)442\’“,@/
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3T (314 - II)

ATTESTE% A
\

(RR\PATEL)
SUPERINTENDENT (APPEAL-ID),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s.Windsor Machine Ltd.,
Plot No. 5403, Phase IV,
GIDC Vatva,

Ahmedabad- 382 405
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Copy t'o:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Joint. Commissioner, Service Tax HQ, Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.
6) Guard File.

7) P.A.File.




